
Joint ventures are an effective and efficient way for non-U.S. businesses, especially small and mid-sized businesses, to access 
the U.S. market.  A properly structured joint venture can leverage the strengths of each partner, reduce the market/expansion 
risk to each partner, and open a new and significant market to non-U.S. products and technology. Poorly structured joint 
ventures, however, can be expensive failures: wasting time and capital; costing revenue opportunities; preventing products 
and technology from accessing the U.S. market outside of the joint venture; damaging intellectual property rights; and requiring 
significant expense to unwind. 

These ten tips, drawn from experience advising international businesses and joint ventures, will guide non-U.S. companies 
on the effective structuring of a U.S. joint venture. However, they should be used as a supplement to, not a replacement for, 
effective advice of counsel. Investing in effective legal advice at the front end of a joint venture is much less expensive and 
more efficient than seeking legal advice at the back end if the joint venture fails. 

Know What You Know.
Audit your intellectual property in order to have a clear understanding of what you own or license, and what you intend 
to use in the joint venture. Most intellectual property rights are territorial: your home country patent or trademark will  not 
confer similar protections in the United States. The intellectual property owner/developer should itself apply/register for 
appropriate U.S. intellectual property protections and should not apply/register through its U.S. partner or joint venture 
entity. Also, the exchange of intellectual property rights and confidential information before the formation of a joint venture 
should be protected in advance by robust and appropriate non-disclosure agreements.  

Choose the Right Partner.
Finding the right partner is the most significant factor in a joint venture’s success or failure. You should thoroughly research 
potential U.S. joint venture partners; you can never do too much due diligence. You should understand the potential partner’s 
finances, experience and interest in your company and its product. You need to feel comfortable and have a level of trust 
with your potential joint venture partner for your joint venture to succeed.

Pick the Right Entity.
A U.S. joint venture can take many forms, from unincorporated relationships through pass-through entities and corporations. 
Pass-through entities, like limited liability companies, and corporations offer similar liability shields. But this is one point 
where tax planning is crucial, because certain forms of entities could cause your entire business to be subject to U.S. tax. 
Pick the entity that makes the most sense in terms of liability shields and tax efficiency. 

Paper the Relationship
Nothing in this list will make a difference if you don’t properly paper the joint venture relationship.  Start with the venture’s 
formation documents, but also consider whether one party should license its technology to the joint venture or whether 
that party should have a distribution agreement with the joint venture. Although reasonably detailed written agreements 
may not be the “norm” outside of the U.S. (in certain jurisdictions, at least) they are common—almost expected--in the U.S.  

Determine Who Pays for What.
Specify what each partner is to contribute to the venture and how to value intangible property. The parties should ensure 
that the venture has sufficient capital, either as debt or equity (interest payments may have a more favorable tax treatment), 
to fund near term operations. A joint venture agreement also should specify how additional capital should be raised, the 
consequences of being a non-contributing partner on an additional capital call, and how the venture is to develop an annual 
budget and business plan.
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Trust, But Have Audit Rights.
Many times, the U.S. party to a joint venture will manage the venture and will have responsibility for accounting, tax 
matters, keeping full and accurate books and records, and making distributions. You should retain the right to inspect the 
joint venture’s financial records upon reasonable notice. If a problem is found, the other partner should not only cover the 
costs of the audit but should pay you a stated penalty amount.m controlled by the EARs. 

Restrict Transfers of Ownership.
After all this effort, you do not want to suddenly find yourself with a new partner. The joint venture agreement should 
provide you with a right of first refusal, right of first offer, tag-along and/or drag-along rights on your partner’s interest in 
the venture. Also consider whether to include a put and/or call option in the agreement in order to facilitate a partner’s 
exit from the venture. 

Avoid Deadlocks
You may want to split the equity (and by extension, voting) interest in the joint venture on a 50/50 basis. But a 50/50 split 
can be a recipe for deadlocking the venture’s governance. Even where the equity/voting rights are not split evenly, there 
may be some governance items for which the parties want to require a super-majority vote. These “major decisions” may 
include merging, selling, terminating or recapitalizing the venture. 

Dispute Resolution
Resolving potential disputes among joint venture partners may be the last thing on your mind at the start of the relationship.  
But, disputes sometimes arise, and the joint venture agreement should specify how they will be resolved. One option is 
to use a hybrid dispute resolution process: in the event of a dispute, have the parties each designate a senior official to 
discuss the dispute with an eye towards resolving it.  If, after a stated period of time (thirty days, for example), the dispute 
is not resolved, it could be referred to arbitration or litigation.

Terminating
Consider the appropriate term of life for the joint venture. It could be for a specific term of years; keyed to specific financial 
or other performance goals; or it could be for perpetuity unless one party informs the other, within a specific time frame, 
that it wants to terminate the agreement. You should also consider whether a breach of the joint venture agreement 
should provide the non-breaching party with a right of termination —and properly define what constitutes a breach and 
whether there should be a cure period. 
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Tips for Joint Ventures in the United States

If you have questions about these top ten tips, or accessing the U.S. market through a joint venture, please contact Mike 
Burke.

Michael E. Burke, Partner
Washington, DC Office
mike.burke@agg.com 
202.677.4046 

About Arnall Golden Gregory   
Arnall Golden Gregory, a law firm with more than 150 attorneys in Atlanta and Washington, DC, employs a “business 
sensibility” approach, developing a deep understanding of each client’s industry and situation in order to find a customized, 
cost-sensitive solution, and then continuing to help them stay one step ahead. Selected for The National Law Journal’s 
prestigious 2013 Midsize Hot List, the firm offers corporate, litigation and regulatory services for numerous industries, 
including healthcare, life sciences, global logistics and transportation, real estate, food distribution, financial services, 
franchising, consumer products and services, information services, energy and manufacturing. AGG subscribes to the 
belief “not if, but how.®”
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